DEPARTMENT OF STATE
OFFICE OF THE SECRETARY OF STATE

— — ——-X
In the Matter of
DEPARTMENT OF STATE
DIVISION OF LICENSING SERVICES,
Appellant, DECISTON AND ORDER
10 DOS APP 05
-against-
LA LA WANG,
Respondent
o — X

In a Decision rendered on or about December S, 2004" in the matter of La La, Wang,

Applicant for an_Apartment Information Vendor., v. Division of Licensing Scrvices, Objector,

1031 DOS 04, Supervising Administrative Law Judge Felix Neals (hereinafier “ALY ) ordered

that the application of Ms. TalLg Wang, ak.a. Lan Lan Wang, a k.a. Elizabeth Wang (hereinafier
“Respondent™) for licensure as an apartment information vendor be granted. The Depattment of
State Division of Licensing Services (hereinafter “Appellant™) appeals the Decision to the

Secretary of Staie,

BACKGROUND
In a prior proceeding, which involved Respondent’s real estate broker’s license, the
Department of State determined that Respondent was operating an apaitment information vendoy
business without a license, and that Respondent’s opcration of such unlicensed apartment

information vendor business demonstrated a lack of good character and trustworthiness, Based

' The date indicated on ihe Decision {*Novernber 9, 2004™) appeats to be a typographical error  The Decizion

was acinally issued on or about December 9, 2004,
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on those determinations, the Department of State suspended Respondent’s real estate hroker’s
license “until such time as she has presented proof satisfactory , . that she . . . is no longear

engaged in the business of apartment information vendor” (See Department of State Division of

Licensing Services v. Wang, 23 DOS 00 (Tan. 2000},

The instant proceeding involves Respotident’s application for an apartment information
vendor license under Article 12-C of the Real Propetty Law (the “RPL”).

Respondent filed an application for licensure as an apartment information vendor, dated
August 24, 2003, with the Department of State (State’s Ex. 2), By letters dated March 16, 2004
and March 20, 2004, Appellant notified Respondent that her application was to be denied for the
following reasons: (1) Respondent failed to prove that she had fully complied with the order
made in 23 DOS 00, and (2) Respondent continued to engage in the business of an apartment
information vendor without benefit of a license, thereby indicating a lack of good character and
trustworthiness required for licensure, By letter dated April 13, 2004, Respondent requested ag
administrative hearing to review the Appellant’s proposed denial of her applicatiom,

A hearing on this matter was held on October 26, 2004 and December 7, 2004, The
Respondent appeared pro se on hoth dates. Respondent asserted that she modified her business
web-based model subsequent to the Department’s determinations in 23 DOS 00, and that her
remodeled business is not an apartment information vendor business,

In his Decision, the ALJ stated that Respondent . proved by substantial evidence that
she possesses the good character and trustworthiness required for licensure as an apartment
information vendor,” and ordered that Respondent’s applcation for a liccnsé 88 an apartment

information vendor he gramted.
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In light of the procedural backeromnd disenssed above, the ALJ determined that
Respondent’s remodeled business, prior to the filing of her instant application for an apartment

. s . . . - 2
mformation vendor license, was not an apartiment information vendor business

ISSUE
The question presented in this appeal is whether there is substantial evidence in the record
to support the finding, implicit in the decision of the ALLT, that Respondent was not conductin J4
an apartment information vendor business priot to the filing of her application for a license to

conduect such a business,

FINDINGS OF FACT

The following facts are relevant on this appeal:

Wang, 23 DOS 00 (Jan. 2000}, Respondent, npder the name “MLX .com,” was operating the
business described in Finding of Fact No. 4 in that Decision, Finding of Fact No. 4 in 23 DOS

00 is incorporated herein by reference

Dniting the bearing in this matter, the AT T himself noted, several times, that the issue to be determined at the
hearing was whether Respondent was ot was not engaged in the business of apartment infotmation vendor without o
license. See, for example, the ALI's statement at page 87 of the Transcript, lines 11 - 15 “The Tritmnal stated at the
last heating and it will state again, the main issue of this hearing is whether Ma, Wang wag or was not involved in
apartment vendor activities without leengyre ™

Finding of Fact No. 4 in 23 DOS 00 reads, i pertinent part, as follows: “When CoNsuImers access the
tespondent’s web site they are offered, without fee, the opportunity (to) obtain information about varions aspeets of
the veal estate busincess jn New Yark City, about taxes, and shout 1Hoving, to receive discaynts from certain non-
affiliated businesscs, o participate it 2n on-fine bulletin board, and to access a data base of apaitments whick are
available for rent or sale. The data base describes the apariments which are qvailable for rent, but does not give
their addresses or otherwise indiegte Row 1o contact the landlords By paving a fee of 8150 00 the consumer
recelves on-ling aceess o the adgdyesses of and comtact information for the vental apartments, as well gs increaved
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2. At some point sfter the Decision in 23 DOS 00 and prior to the fling of hex
application for an apartment information vendar license, Responder_lt modified her MLX com
business. Under Respondent’s modified MLX.com business:

. customers could access Respondent’s web site and obtain, without fee, cettain genaral
information concerning the location and availability of apartments and other housing;

. the information available without fee did not include the exact address of, or the contact
information for, the apartments; and

. by paying a fec of $14%.00 a custonter could “upgrade” to “insider” statns, and receive
on-line access to the addresses of and contact information for the rental apartments, as

well as (See State’s Ex. 5; R-123, 125, 126).*

QPINION
The issue of trustworthjness presented in this appeal hinges upon the question of whether
the Respondent acted as an apartment information vendor without a license in operating the
modified MLX com web site

Threshold Tesnes

Before considsring whether Respondent’s modified MLX com business is an apartment

information vending business, several threshold issues must be addressed

disconnts from the non-aifiliated busingyses. , » {(emphasis added)
4 . o . .

See R 125 (stating, “That [free] information would show that [the apartment] is on Bast 74tk Street . . . what
the Tentis . . number of bedrooms™); R-123, 126 (iltustrating that in order to attain confact information, an MI X
guest 15 required o become an “insider,” which Tequites peyment of g fee of £149)
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First, RPL § 446-a defines “apartraent information vendor™ as “any person whe engages
in the business of claiming, demanding, charging, recciving, collecting, or contracting for the
collection of, a fee fromn a customer for fumishing information conceming the location and
availability of real property.” The phrase “infoxmation concerning the location and availability of
1eal property” covers a wide range and variety of information. A person who charges for any
such information is in the apartment information vending business; this conclusion is not
changed merely because the person also provides certain other information for free. This is
particularly irue whete the “fiee” information is iusufficient to enable a customer to determine
(1) exactly where the apartment is located and (2) how to contact the landlord or the landlord’s
representative

“[IInformation concerning the location and availability of real property” within the
meaning of RPL Article 12-¢ inchades, but is not neccessarily Hmited to, specific location
information (e g., that an apartment located at a specific address on Fast 74" Street is available
for rent), as well as contact information that would enable a potentizl tenant to contact the
landlotrd or the landlord’s represemtative, for without this mformation, the property is effectively
unavailable to the potential tenant.” 1fa person provides only non- specific information (e.g., that
the apartment “on Bast 74" Street” 1s available) for free, but requires the customer to pay a fee in

order to obtain the information necessary to “close the deal” (e.g., that the available apatttnent i3

I_nform_aticsn “concetning” availability is not lirnited to the fact that an apaniment is available for rent. An
apartment 1s “available” only to Potential tenants who can contact the landicrd (ot the landlord’s teprescntative).
Accordingly, for the Pusposes of RPL Article 12-C, informaiion “conceming” aveilability inchides, inter alia,
conitact information, Respondent's assertion to the contrary (Transeript, page 122, Hnes 16-18) is rejected,
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located at 41 Bast 74" Street and/or that the landlord’s name is X and telephone number is xrx-
XxXx), that petson is engaging in the business of apartment information vending,

Second, a finding that a person is en gaged in the business of apariment information
vending will not be negated by the “packaging” of that information with other services and/or
with merchandise. Tn this case, Respondent appears to argue that the $149 fee paid by a customer
who wishes to “upgrade” to “insider” status is attributable entirely to changing the customer’s
free “mini ‘apartment wanted ad*” to a “featured” advertisement ® This argument misses the
fundamental point: 2 customer nrusy pay the $149 fee in order to obtain the additional, detailed
location / availability information that is necessary to have a chance to obtain the apartment. The
fact that the customer may obtain some service or merchandise in addition to the apartment
location and availability information does not change the fact that the customer roust pay the fee
to get the information.”

Finally, a determination that a person is engaged in an apartment information vending

business would not be negated by 2 finding that such person provides relevant information with

See Respondent’s Memorandum in Opposition to Appeal, at page 4,

apariment imformation vendor can also be found in Lefkowitz v. ﬂa.ﬁcli’g Employment Guide. Tne., 89 Misc. 2d 807

{Sup. Ct,, Albany County, 1977), where respondent Harrell argued that he wag niot an apariment refemal agent under
RPL Article 12-C because his “bulletin” vas anewspaper. The Court described the bulietin as “32 pages of data
pertaiting to apartments, purpottedly available for rental , | . fand an) additional eight page atticle entitled ‘Tenants
Rights’.., and ... a one-page article by °T. Harrell® complaining of harassment by the Attorney-General® (89 M. 2d
a8t 807). The Comt hald that “(tihe fact that such information is furnished through the device of 2 published bulletin
does not convert the referral buginess into 1 newspaper, as contended by respondent (Cf. General Construcetion T aw,
§ 60.) The bulletic published by Guide basically {s u compendiom of information telating to rental apartments ‘
purportedly svailable to the general public ™ The Court enjained the tespondent from engaging in the business of
apartment referral apent
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respect to some apartments free of charge; if a person charges a fee for access to all or any part of
the relevant location and availability information for any apartments, such person is conducting
an apartment information vending business, Thus, the fact that Respondent’s modified
MLX.com business may have permtitted free access to all relevant information for certain
apartments described in “certain feature ads™ (Transeript, page 124) will not negate a finding that
the modified MLX.com business is an apartment information vending business,

Burden of Proof’

As the patty who requested the hearing in this matter, and as the applicant for an
apariment information vendor license, Respondent has the burden of establishing that she ig
trustworthy.? In the context of this case, this means that Respondent bears the burden of proving
that her modified MLX com busincss was not an apartment information vendor business

It appears that the ALJ may have erroneously assumed that the burden of proof in this
matter was on the Appellant See, for example, the statenients made by the AT T at page 88 of the
Trangcript:

*. . . the State had not proved that Ms. Wang was even in business . . . . if the State

had not proved that the applicant was in business . , But when the applicant went

forward and proved that she was in business, she established g prima fascia case

for the State, and that’s where we are today, ,

Accordingly, on thig appeal the Secretary of State must review the record to determine if

it supports a conclusion that Respondent has carried her burden of establishing that her modifed

MULX com business was not an apartment information vending business,

! Sce State Adrministiative Procedure Act § 306(1). See also RPL § 446-b(1), which provides “It is unkawful for
ALy pétson to act or engage in the busiess 2 an apartment inforration vendor in this state without first having
obtained # license from the sectetary of state, No person shall be gtanted a license until ke has established that he is
trustworthy and bears 4 reputation for good and fair dealing” (emphasis addad),
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Respondent’s Modified MI X.com Business

It has already been determined that the business described in 23 DOS 00 (hercinafter
referred to as Respondent’s “pre-2000 MIX com business™) was an unlicensed apartment
information vendor business, and that Respondent’s operation of such unlicensed business
demonstrated that Respondent was untrustworthy.” These determinations were confirmed by the
Court,'?

It appears that Respondent’s modified MELX .com business is virtnally identical, in matters
relevant to this appeal, to her pre-2000 MLX com business. In both the pre-2000 MLX .com
business and the modified MLX.com business, customers were able to obiain some information
concerning apattment location and availability on the “free” portion of the web site; however,
under both the pre-2000 MLX.com business and the modified MLX.com business, custormers
Were required to pay a fee in order to access other information concerning apariment location and
availability,

However, in reviewing the Transcript of the hearings held in this matter, there is a
measure of ambiguity regarding the extent of the information available in the “fiee” portion of
Respondent’s modified MIX.com business. See, for example, the following exchanges, at pages
123 - 125 of'the Transcript:

Question (by Mr. Dréw): “[blut isn’t it true that in order to get the more specific

information, the contact information, the customer js required to pay that $149
fee?”

? msv, Wang, 23 DOS 0D,

0 See Wane v, Danjels, 305 A T32d 186, 737 N.Y.S 2d 857 (First Dept,, 2003), motion for leave to appeal denied
WONY 2d 511, 798 N,B.2d 3490 (2003), '



<-

Answer (by Respondent): “You are tequired to become an insider, and as an
insider, access to cantact information is part of the service, but the location and
availability was alteady given to you for fies as a guest, so we’re not charging,
we're not charging for access to the listings. That was given away for free,”

Question (by the ALJ): “Without paving the $149, under the fiee services, is it
possible for a subscriber to have access, get information or have contact with a
landlord or seller?”

Answer (By Respondent): “From time to time we’ve gone through different
meodels, g0 sometimes for certain featured ads, the answer is yes. You know, over
the course of years, you keep sort of changing how — or you fuss with, you know,
how you’re doing things, so from time to time we have promoted certain
landlord’s and broker’s or owner’s listings and they’ie totally free to a consumer,”

Question (by the ALJ): “T haven’t paid any money. Tnow have aceess to certain
mformation in the site. That information is limited to what?”

Answer (by Respondent): “That information would show vou that it’s on East 74th

Street, it wonld show you what the rent is, the number of bedrooms, the

description, it wonld give you an D, numbet, which is unique to that property

listing.”

As the burden of proof falls on the party requesting the hearing, here the Respondent, the
lack of specific information on the record regarding what ML X.com fumnishes for a fee weighs
against the Respondent,! Accordingly, the Sectetary of State finds that Respondent has failed to
carry her burden of establishing that the modified MLX. com business is not an apartment
information vending business.

Nevertheless, the Secretary of State will take into account the following mitigating

factors: (1) prior to this appeal, Respondent appeared pro se, and (2) the Respondent may have

become confused with regard to her burden of proofin this atter.

1 .
Based on Respondent®s evagive answers and frequent retreats from the near-specific to the general, as shown in

the exchanges quoted above, it would not ba unreagsonable to concluge that Respondent deliberately attempted 1o
obifuscate the true nature o7 her madified MILX com business
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DETERMINATION
Accordingly, for the reasons previously set forth, this matter is temanded to the Office of
Administrative Hearings to conduct further proceedings necessary to elicit evidence regarding
which specific items, services, of information are furnished for & fee by the modified MLX com
business, and which iterns, services, or information are provided free of charge and to theyeafter

render a determination based thereon.

30 ovdered on:

7/% o T el Vs 29

Frank P. Milano
First Deputy Secretaty of State




